NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF SEPTEMBER 21, 2015
REFERRED FROM: COUNSEL'S OFFICE

2015-02221B (OVER) REASON FOR REFERRAL
2015-02827 REQUEST FOR DIRECTION

OPERATION OF TABBEDOUT

(DECLARATORY RULING)

The Members of the Authority at their regular meeting held at the Zone | New York City
office on SEPTEMBER 21, 2015 determined:

Teresa Russo, Esq. and Garrett Sparling appeared
ltem carried over to 12/16/2015

The Members of the Authority at their regular meeting held at the Zone I New York City
office on DECEMBER 16, 2015 determined:
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3345 BEE CAVERD., §TE. 105  AUSTIN, TEXAS 78746
TELEPHONE: 512.473.0300 FACSIMILE: 903.386-2714
JMARTINLAW.COM

MEMORANDUM

Privileged and Confidential
Attorney/Client Communication

TO: Rick Orr, CEO
ATX Innovations, Inc. dba Tabbedout
Via Email rick@tabbedout.com

FROM: Jack Martin

DATE: September 23, 2011

RE: Compliance of Proposed Marketing Survey with the Requirements of the Texas
Alcoholic Beverage Code and the Rules of the Texas Alcoholic Beverage
Commission

You have asked us to consider whether the structure of a proposed marketing survey
utilizing discounts on alcoholic beverages purchased at retailers who support Tabbedout’s
application to entice responses would be legal under the provisions of the Texas Alcoholic
Beverage Code (the “Code”) and the rules of the Texas Alcoholic Beverage Commission (the
“TABC”). The concern is with the various “tied house” provisions of the Code, which basically
prohibit a manufacturer of alcoholic beverages from owning an interest in, or having certain
influential relationships with, a retailer and the restrictions on promotions with consumers found
in the Code and rules. If structured and implemented in accordance with our understanding of
your plans, we believe that the survey would fall outside the boundaries of the Code and,
therefore, be legal.

Proposed Survey Structure

Tabbedout believes there could be value to alcoholic beverage manufacturers in data
generated from consumer responses to discounts on alcohol purchases offered by Tabbedout.
For example, Tabbedout would offer a discount on a particular drink and then would be able to
track the response to whether the consumer ordered any more of the same drink (or something
else from the same brewery, ...}. No coupon would be issued. Tabbedout would simply be able
to pay the discounted portion to the selling retailer electronically. The bar or restaurant, which
necessarily would be supporting Tabbedout’s software application, would never even see that a
discount had been offered.

The survey would not be sponsored by any manufacturer. Rather, Tabbedout would
gather the data and then attempt to sell it to the manufacturers to whom the survey was designed
to appeal. The data would be organized demographically. It might be from bars in Austin’s Red




Rick Orr
September 23, 2011
Page 2

River District, where the demographic is different than the Warehouse District. The
manufacturer would know the geographic area where, or other demographic parameters to
determine how, the data was gathered, but not the specific bars and/or restaurants where the
discount offer was consumnmated.’

Legal Analysis

From the perspective of the manufacturer, no money, service or other thing of value is
being provided to any retailer that could be seen as an inducement to encourage the retailer to
_ purchase the manufacturer’s product. The manufacturer is not involved in the design of the
survey and cannot be said to be targeting any particular retailer. The limitations placed on a
manufacturer’s ability to provide gifts to consumers found in Secs. 45.113 and 45.117 of the
TABC’s rules would not be implicated because the manufacturer does not become involved in
the process until after the disco:unts are offered and paid for by Tabbedout. The “gift” is being
offered by Tabbeout, which holds no permit issued by the TABC and cannot be viewed as
manufacturer’s agent at that point in the process. Therefore, the tied house prohibitions
governing the actions of a manufacturer are not implicated in this structure.

The tied house provisiops governing relationships with manufacturers and restrictions on
consumer promotions are not implicated from the perspective of the retailer either. The retailer
is unaware that a discount has been offered so it can’t be said to have received an inducement.,
The discount is activated complletely independent of the retailer, so it cannot be considered the
issuance of a coupon by the retailer for a discount on alcoholic beverages.

Conclusion
The proposed survey utilizing discounts on alcoholic beverages paid by Tabbedout to

entice participation in the shrq%y will not violate the provisions of the Code or the TABC’s rules
if structured and implemented as described. B :

! assume that Tabbedout would be required to tell the manufacturers how many bars provided data for the sample
and Y imagine the manufacturer could figure out pretty easily which ones are supporting the Tabbedout application.
I don’t think this changes the analysis or my conclusion,

JACK MARTIN & ASSOCIATES




: ORDER REQUEST
Tabbedout E

1135 W 6th St., Suite 130, Austin, TX 78703 | |
Phone: 866-626-8045 :
www. tabbedout.com
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TABBEDOUT PRODUCT DESCRIPTION

TabbedOQut Mobile Payment Solution Includes an online searchable listing to be piaced on the TabbedOut website and on the TabbedOut consumer app. Full
integration with Merchant's POS System and TabbedOut app allowing patrons to OPEN, VIEW & PAY their tab via their Android or IOS device. Merchantwill also be
provided with tralning materials for staff and patrons upon request.

Lacatten(s) included in thls agreenent:
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l .
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ADD[TIONAL INFORMATION (FLEASE INITIAL & SIGN)

This Order is: subtecf to. the Merchan! Terms and Condtlaons lacated ( hitp: ﬂtabbednut comll‘nerchan! {erms, pdf ), whrch togetherwrth this Order shall be
referred o herem as the Merchant Agreement (or the ':t\greement") P

Unless otherwrse speerf ed above. Merchant’s subscnptrons to the TabbedOul Mobile PayrnentSoluhon and to Penscor;e shall have an initial term
of twélve {12), months: I Merchanl termlnates pilor to'such term, Merchant s subjecttoa $_ -earlytermination fee (ETF). If ot terminated,
subsciiptionswill auloma(fcally renew for successive peribds of 12 manths at the rate speclfied above unless Merchanlglves TabbedQut forty-five (45)
days \ wntten notice prlr:ar to' contract expfrallnn

Inthe euenlof Merchant ownershlplmanagemen[ orPOS change, Merchantis required to provide TabbedOut fony-r e (45) days wrilten nalice OR
prnwde proper contact information of parties assumrng the contract, if Merchant fails to grve nolifi ca!ion the ongmal party on this agreemenlmll he

’ —res:ponsmfe fcrlhe remainmg balance. - ; ]

: Merchanl agrees to ensure al! slaff have compleled the TabbedOut Merchant Certification Program priprto being |rsted "iive” within the TahbedOutapp.
Merchant autharizes Iocal ‘ OS dealer andlorTahbedOutto install and/oractivate the TabbedOut software tathe F'OS System(s)

-

Merchant acknowledges that TabbedOut may feature merchant‘s location In both print and d[grtal TabbedOut promollonal material,

Il

Merchant Autharization Date TabbedOut Authorization Date

Signature teprescnls & warzants that the porty kos the requisite power &
authority 8 enter Inio this Agreemens and peaform fis sbligotions




NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF DECEMBER 16, 2015
REFERRED FROM: COUNSEL’S OFFICE

2015-0275% REASON FOR REFERRAL
REQUEST FOR DIRECTION

FREEDOM OF INFORMATION LAWY
(FOIL) REVISIONS

(PROPOSED RULE MAKING)

The Members of the Authority at their regular meeting held at the Zone I New York City
office on DECEMBER 16, 2015 determined:;




For Department of Stale use on!y/

Notice of Proposed Rule Making  vquor asthorty,stete

[SUBMITTING AGENCY)

[ 1 Approval has been granted by Executive Chamber to propose this rule making.
[#¥] This rule making does not require Executive Chamber approval.

NOTE: Typing and submission instructions are at the end of this form, Please be sure to COMPLETE ALL ITEMS. Incomplete
forms will be cause for rejection of this notice.

1. A. Proposed action:

Amendmentof  Pat9s Tige 9 NYCRR
Repeal of Part95.4 Title 2 NYCRR
Title NYCRR
Title NYCRR
Title NYCRR
Title NYCRR

B. ¥ Thisisaconsensus rule making. A statement is attached setting forth the agency’s determination that no
person is likely to object to the rule as written [SAPA §202(1)(b)(i)].

C. [] This rule was previously proposed as a consensus rule making under I.D. No* S
Attached is a brief description of the objection that caused/is causing the prior notlce fo be wuthdraWn
[SAPA §202(1)(e}].

D. [] This rule is proposed pursuant to [SAPA §207(3)], 5-Year Review of Existing Rules (see also item 16).

2. Statufory authority under which the rule is proposed:
Pub. Off. Law Sec.87(1)(b), SAPA Sec. 201

3. Subject of the rule:
Update outdated Freedom of information Law pracedures utilized by Authority.

4. Purpose of the rufe:

To update Authority procedures and ensure compliance with Freedam of infarmation Law requirements under Pub.
Off. Law., Art. 6.

8. Public hearings (check box and complete as applicable):
[¥ A public hearing is not scheduled. (SKIP TO ITEM 8)

[1 A public hearing is required by law and is scheduled below. (Note: first hearing date must be at least 45
days after publication of this notice unless a different time is specified in statute.)

[ ] A public hearing is not required by faw, but is scheduled below.

DOS-0001 {Rev. 1/13)




NOTICE QF PROPOSED RULE MAKING (Rev. 113) PAGE2 OF §

Time: Date: Location;

e e
L

6. Interpreter services (check only if a public hearing is scheduled):

[[T Interpreter services will be made available to hearing impaired persons, at no charge, upon written request
to the agency contact designated in this nofice.

7. Accessibility (check appropriate box only if a public hearing is scheduled):

H All public hearings have been scheduled at places reasonably accessible to persons with a mobility
impairment.

[[—_T_] Alttached is a list of public hearing locations that are not reasonably accessible to persons with a mobility
impairment. An explanation is submitted regarding diligent efforts made to provide accessible hearing
sites.

8. Terms of rule (SELECT ONE SECTION);
A, [3] The full text of the rule Is attached because it does not exceed 2,000 words.
B. [] Asummary of the rule is attached because the full text of the rule exceeds 2,000 words,
[] Fulltextis posted at the following State website:
[ 1 Fulltextis not posted on a State website.
[ 1 Full text is not posted on a State website; this is a consensus rule or a rule defined in SAPA § 102

(2)(&)).
C. [] Pursuant to SAPA §202(7)(b), the agency elects to print a description of the subject, purpose and
substance of the rule as defined in SAPA §102(2){a)(ii) [Rate Making].

9. The text of the rule and any required statements and analyses may be obtained from:
Agency contact _Paul Karamanol, Senior Attorney

Agency Name _State Ligquor Authority
Office address _80 South Swan Street, Suite 900
Albany, NY 12210
Telephone {518) 474-3114 E-maji- paul .karamanol@sla.ny.gov

10. Submit data, views or arguments to (complete only if different than previously named agency contact):
Agency conlact

Agency name
Offfce address

Telephone E-mall;
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11. Public comment will be raceived until:
[%] 45 days after publication of this notice (MINIMUM public comment period when full text is attached

because it does not exceed 2000 words or full text of rule has been posted on a State web site orthe rule
is a consensus rule or a rule defined under SAPA §102[2][a][ii] [Rate Making]).

60 days after publication of this notice (MINIMUM public comment period when full text is not attached
ar full text is not posted on a State web site or the rule is not a consensus tule or a rule defined under
SAPA §102[2][a][ii] [Rate Making]).

5 days after the last scheduled public hearing required by statute (MINIMUM, with required hearing). This

— box may not be checked and the minimum 60-day comment period applies if full text is not attached or

text is not posted on a State web site or the rule is not a consensus rule or a rule defined under SAPA
§102[2][a][ii] [Rate Making]).

[1 other: (specify)

12. A prior emergency rule making for this action was previously published in the
issue of the Register, 1.D. No. - .

13. Expiration date (check only if applicable):
[ ] This proposal will not expire in 365 days because it is for a “rate making" as defined in SAPA §102
(2)(@)i).

14. Additional malter required by statute:
[] Yes (include below material required by statute).

[*] No additional material required by statute.

15. Regulalory Agenda (See SAPA §202-d[1]):

[T This rule was a Regulatory Agenda item for this agency in the following issue of the State Register:

[] This rule was not under consideration at the time this agency submitted its Regulatory Agenda for
publication In the Register.

[#] Notapplicable.

16. Review of Existing Rules (ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)
This rule is proposed pursuant to SAPA §207 (item 1D applies) (check applicable boxes):

Attached is a statement selting forth a reasoned justification for modification of the rule. Where
appropriate, include a discussion of the degree to which changes in technelogy, economic conditions or
other factors in the area affected by the rule necessitate changes in the rule.

Attached is an assessment of public comments received by the agency In response to its publication of
a listof rules to be reviewed.

4| An assessment of public comments is not attached because no comments were received.
[*] Not applicable.
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17. Regulatory Impact Statement (RIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS, EXCLUDING SUMMARIES
OF STUDIES, REPORTS OR ANALYSES [Needs and Beneiits]):

A. The attached RIS contains:
[T} The full text of the RIS.
[_:‘]_] A summary of the RIS,
];_]} A consolidated RIS, because this rule is one of a series of closely related and simultaneously proposed
rules or is virtually identical to rules proposed during the same year.
B. A RIS is not attached, because this rule is:

_[:1] subject to a consolidated RIS printed in the Registerunder |.D. No.: . ;
issue date:

Hﬂ exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[;:]] exempt, as defined in SAPA §102(11) [Consensus Rule Making].

C. U] A statement is attached claiming exemption pursuant to SAPA § 202-a (technical amendment).

18. Regulatory Flexibility Analysis (RFA) for small businesses and local governments
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

A. The attached RFA contains:
[E] The full text of the RFA.
Hj} A summary of the RFA.
U A consolidated RFA, because this rule is one of a series of closely related rules.
B. [[] A statement js attached explaining why a RFA is not required. This statement is in scanner format and
explains the agency's finding that the rule will not impose any adverse economic impact or reporting,
recordkeeping or other compliance requirements on small businesses or local governments and the

reason(s) upon which the finding was made, including any measures used to determine that the rule will
not impose such adverse economic impacts or compliance requirements.

C. A RFA is not attached, because this rule:
f[—jf is subject to a consolidated RFA printed in the Registerunder1.D. No.: - ;
issue date: .
[ﬂ is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[@ is exempt, as defined in SAPA §102(111) [Consensus Rule Making].

19. Rural Area Flexibility Analysis (RAFA)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS}:

A. The attached RAFA contains:
{[:T} The full text of the RAFA.
(.} A summary of the RAFA.
[[1i A consolidated RAFA, because this rule is one of a series of closely related rules.
B. {[]l] Astatementis attached explaining why a RAFA is not required. This statementis in scanner format and
explains the agency's finding that the rule will not impose any adverse impact on rural areas or reporting,
recordkeeping or other compliance requirements an public or private entities in rural areas and the

reason(s) upon which the finding was made, including what measures were used to determine that the
rule will not impose such adverse impact or compliance requirements.

C. A RAFA is not attached, because this rule:

{71! is subject to a consolidated RAFA printed in the Register under .D. No.: :
Issue date:

[[_]} is exempt, as defined in SAPA §102(2)(a)(li) [Rate Making].
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[#] is exempt, as defined in SAPA §102(11) [Consensus Rule Making].

20. Job Impact Statement (JIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

A. The attached JIS contains:
[1 The full text of the Jis.
[1 Asummary of the JIS.
[ ] A consolidated JIS, because this rule is one of a series of closely related rules.

B. [¥ A statementis attached explaining why a JIS is not required. This statement is in scanner format and
explains the agency's finding that the rule will not have a substantial adverse impact on jobs and
employment opportunities (as apparent from its nature and purpose) and explains the agency's finding
that the rule will have a positive impact or no impact on jobs and employment opportunities; except when
it is evident from the subject matter of the rule that it could only have a positive impact or no impact on
jobs and employment opportunities, the statement shall include a summary of the information and
methodology underlying that determination.

[1 A Jis/Request for Assistance [SAPA §201-a(2)(c)] is attached.
C. AJISis not attached, because this rule: I
[] issubjecttoa consolidated JIS printed in the Register under 1.D. No.: f T e
issue date: [ na Hsed Lm0 7T o
[1 is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[ ] is proposed by the State Comptroller or Attorney General.

AGENCY CERTIFICATION (To be completed by the person who PREPARED the notice.)

| have reviewed this form and the information submitted with it. The information contained in this notice is correct to
the best of my knowledge.

| have reviewed Article 2 of SAPA and Parts 260 through 263 of 19 NYCRR, and | hereby certify that this notice
complies with all applicable provisions,

Name _Paul Karamanol Signature

Address 80 South Swan Street, Suite 900, Albany, NY 12210

Telephone (518) 474-3114 E-Mail paulkaramanol@sla.ny.gov

Date 11/23/2015

Please read before submitting this notice:

1. Except for this form itself, all text must be typed in the prescribed format as described in the Department
of State's Register procedures manual, Rule Making in New York.

2. Rule making notices with any necessary attachments should be e-filed via the Department of State
website.




Statement in Lieu of Job Impact Statement

This statement is being submitted pursuant to subdivision (2) of section 201-a of the State Administrative
Procedure Act and in support of the New York State Liquor Authority’s (*“Authority”) Notice of Proposed
Rulemaking seeking to amend Parts 95.1, 95.2, 95.3, 95.5, 95.6, 95.7, 95.8, and 95.9 as well as the repeal of
Part 95.4 of Title 9, Subtitle B, of the Official Compilation of Codes, Rules and Regulations of the State of New

York (N.Y.CR.R)

It is apparent from the nature and purpose of these proposed amendments that they have no impact on jobs or
employment opportunities in New York. These proposed amendments merely update multiple outdated
references to Authority FOIL procedures to enhance fransparency and public accountability. As a result, the
Authority has determined that these proposed amendments will have no substantial adverse impact on any

private or public sector jobs or employment opportunities and a full Job Impact Statement is not warranted.
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