NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF APRIL 10, 2014
REFERRED FROM: COUNSEL'S OFFICE

2014-00932F REASON FOR REFERRAL
REQUEST FOR DIRECTION

SHUTDOWN CALENDAR EXTENSION

(PROPOSED ADVISORY)

The Members of the Authority at their regular meeting held at the Zone | New York City
office on APRIL 10, 2014 determined:



NEW YORK STATE LIQUOR AUTHORITY
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LIMITED AVAILABILITY ITEMS

(PROPOSED ADVISORY 5)

The Members of the Authority at their regular meeting held at the Zone | New York City
office on APRIL 10, 2014 determined:
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: All manufacturers, importers, wholesalers, retailers and
agency staff

Subject: Proper marketing and sales of “limited availability” items
and “closeout sales” of wine and/or distilled spirits

The purpose of this Advisory 1is to provide guidance to
manufacturers, importers and wholesalers with respect to their ability
under the Alccholic Beverage Contrcl Law ({“ABCL”) to properly price
post and solicit sales for “limited availability” ltems and “closeout
sales” of wine or distilled spirits. This Advisory replaces and
rescinds Advisory 2013-5a issued on September 25, 2013.

For purpcoses of this advisory “limited availability” items are
those items bearing the same brand or trade name, or combo packs
pursuant to Advisory #2013-1, for which the manufacturer, importer or
wholesaler has reason to believe market demand exceeds or will soon
exceed avallable inventery. Such reasonable belief may be based upcn
the knowledge that the manufacturer, importer or wholesaler: (1) does
not have sufficient inventory to meet demand; ©or (2} cannot purchase
sufficient inventory to satisfy demand; or (3} does not intend to sell
or purchase further inventory for a period of at least one year; or
(4} has a seasonal item which 1s limited or for which the season is
over; or (5) has an item that has been discontinued by the supplier;
or (6&) has price pested a subsequent vintaget; or (7) has terminated
their business relationship.

For purposes of this advisory “closeout sales” occur when it is
the intent of the manufacturer, importer o¢r wheolesaler to sell 1ts
entire remaining inventory, and there 1is a reduction in the posted
price of at least 10% from the previcus month. “Closeout sales” are
one acceptable method of allocation for sales of “limited
availability” items as further set ferth below. “Closeout sales” are a
special category of limited availability items created because the
manufacturer, importer o©or wholesaler does not intend to sell
additional inventory once the current inventory runs out. Except for
seasonal 1tems, no item should be subject to a “closeout sale” unless
it has been offered for sale in New York for a period of at least six
months.

Manufacturers, importers and wholesalers are reqguired to notify
the Authority in advance of all “limited availability” price postings.

! The price filing of a later vintage does not, in and of itself, convert any
prior vintage to a limited avallability Lltem.
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Beginning with the March, 2014 wholesale wine and wheolesale liguor
price postings (due Januvary 25, 2014), manufacturers, Iimporters and
wheolesalers will be required to specify a methoed of allocation for
each “limited availability” posting. Said notification with a method
of allocation specification shall be posted together wilh the monthly
price filing in a manner prescribed by the Authority, which will
enable the wheolesaler to select “limited availability” and a methed of
allocation. At that time, manufacturers, importers and wholesalers
will have the ability to utilize the new price posting system or
continue to utilize the old price posting system {(as well as the
limited availability email inbox: limited.availability@sla.ny.gov) at
thelir discretion wuntil the May, 2014 retail wine and retail liguor
price postings (due April b5, 2014} when only the new price posting
system will be available.

In the event that an 1ltem is not filed as a limited availability
item, and a subsequent unexpected event (e.g., the item recelves a
high score from a trade or consumer publicaticn or a celebrity
endorsement) occurs during the month which creates a demand for the
item which is greater than the existing inventory of the item, for the
remainder of the month and upon notice tc the Authcerity wvia the
iimited avallabiliity emaill inbeox {limited.availability@sla.ny.gov), a
wholesaler may limit the amount which any customer may purchase to one
purchase at the smaliest quantity discount filed for the month in
guestion. In the following month such an item must be filed as a
limited availability item. For all allocation changes made after the
initial filing and pricr to the first day of the menth for which the
price posting 1s effective, the limited availability email 1inbox
(previously utilized for all “limited availability” postings) will
remain available and will now be utilized solely for aliccation
changes made during that period.” The below form for email submission
of such mid-month “limited availabllity” price postings 1is required
unless permission is cobtained from the Authority to use an alternate
form. With respect to such allcocation changes, except as may be
authorized 1in section 101-b of the ABCL, there shall be no price
changes without permission from the Authority for good cause shown
until the next month’s price posting has been filed and is in effect.
NOTE: (1) ©Once the month for which the prices are posted has begun,
the methoed of alloccation may not be changed without permission from
the Authority; (2) any changes to the price posting must be properly
price posted the following menth; and (3) “closeout sales” may not be
implemented via mid-month allocation changes and must be properly
price posted.”

Once a "limited availability” allocation is filed there may no longer be
sales at the smatilest guartity discount level. Addicicnally, guantity
discounts may nct pe ubilized with ary “limiled avaliability” allocaticn.

All such changes to the “llmited avallability” postings wil! be publlished
via the authority’s website (www.sla.ny.gov.]
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Manufacturers, importers and wholesalers are reminded that
gquantity discounts are nct permitted for "“limited availability” price
postings. Manufacturers, 1importers and wholesalers are reminded that
value added packs that are limited in nature must be price posted as
“limited availability” items. All combination packages which are not
intended to be delivered to the consumer intact are consldered (o be
“limited availability” items with the exception of distributor
assembled (“DA”) ltems pursuant to paragraph 16 of Advisory #2013-1.
Please refer to Advisory #2013-1 with regard to when a wvalue added
pack 1s to be considered a limited availability item,

The Authority recognizes that good cause has been shown Lo
allocate “limited availlability” items differently between on and off
premises licensees, and a manufacturer, importer, or wholesaler may
consider the nature of, and the consumer market for, a limited item
when choosing a method of allccation. If a different method of
allocation 1is used for a given channel (i.e., on-premises or off-
premises}, licensees within the same channel must have an equal
opportunity to obtalin the “limited availability” item.

PROPER TYPES OF “LIMITED AVAILABILITY” ALLOCATIONS:

The list below sets forth methods of allocation deemed
permissible by the Members of the Authecrity. A different method of
allocation may be used for each channel. Other methods of allocation
than those set forth herein may Dbe utilized. However, if the
manufacturer, importer or wholesaler utilizes another method of
allocation and dces not obtain prior written approval from the
Authority, 1t does so at 1ts own risk.

1) Past sales history (within preceding 12 months) with 10% holdback
allowance (i.e., set aside and held in inventory) for prospective new
business as long as such past sales were not themselves
discriminatory:

2) Lists of retailers published by respected third party sources such
as: a listing as best wine list in Wine Spectator Magazine; & listing
in Zagats as best restaurants; a listing in Michelin Guide or the
like;

3) Unsold accounts (retallers that have not purchased the item within
the past year);

4y First come first served with a maximum per account;
5) Advance interest, provided all accounts are given reasonable notice

and the opportunity to express their interest but no pre-ordering 1is
entered into;
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6) “Closeout sales” -~ The following method should be used for items
designated for “closeout sales.”

- First month filing cof maximum number of cases per retailer
{not to exceed 10% of the available inventory) Logether
with a notice that in the next month and thereafter the
item willl be marked “first come first served - no maximum.”

- Second and subsequent months, first come first served - no
limit, until inventory of the item 1is depleted to zero.
Manufacturers, importers and wholesalers may begin

accepting such orders at 9:00 AM on the twenty-fifth day of
the month preceding the second month in which any such
pesting goes into effect. NCTE ; If the price 1is reduced
in the second or any subseguent month, the process must be
repeated from the beginning (with a new first month maximum
case allccation filing) until inventory of the item 1is
depleted to zero.

Regardless of the method of allocation utilized, if a 70/30 split
between channels 1s utilized, the manufacturer, lmporter or wholesaler
will be deemed to be operating within a safe harbor as pertaining to
allocations between channels for any given month. If the 70/30 split
allocation formula 1s deviated from, the burden will be on the
manufacturer, importer or wholesaler to demonstrate that an approved
method of alleccation from the abcove list was utilized for any given
month. Although price posting is done on a month by month basis, a
manufacturer, importer, or wholesaler may create an allocation plan
for a limited availability item that extends over a ccmmercially
reasonable period, not exceeding twelve months, provided there 1is no
change in price during that period. If a price reduction is filed for
any limited availability item that 1s so allccated, the 70/30 split
between channels must occur at each price wutilized during said
commercially reascnably period. The manufacturer, importer or
wholesaler 1s under an cbligation to keep proper internal controls and
records to Jjustify the need to designate any item as limited
avallability as well as the method of allocation chosen.
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Limited Availability Mid-Month Allcocation Change Repeorting Form

Wholesaler name (not d/b/a):

Wholesaler NYSLA license number:

Month and year for this report:

Name of person completing this report:

Contact perscn’s name, phone number, email address:

Product and pricing information (as reported on the price posting
noted above):

TTB/CoLA # or Brand Label Registration #;

Wholesaler Item #:

Regular / Combo / VAP (R, C, V):

Brand name and product description {including age if applicable}:

Price per bottle and per case (BT $, CS §) (specify and list NYC if
applicable} as reflected in the price posting:

Number of bottles per case:
Requested allocation changes details:
**rFxNo guantity discounts allowed on Limited Availability items*rx+x

Forward via electronic mail to: limited.availability@sla.ny.gov
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STATE OF NEW YORK
LIQUCR AUTHORITY

To: All suppliers' and distributors® of ligquor and wine

Subject: Containers, packaging and personalization of bottles

Section 101-b of the Alcchelic Beverage Control Law
provides that there may be only one price listed feor an item in
the price schedule filed with the Liguor Authority, unless
permission 1s first obtained from the Authority for good cause
shown when not Inconsistent with the purposes of the statute. It
has come to the Authority's attention that under current

marketing practices, suppliers seek to create "ornamental,"
"enhanced, " or "special'" containers to address consumers' desire
for special glift products. In additicn, suppliers and

distributors have requested direction with respect to: how they
may package containers of liqueor and wine for delivery to
retailers; and whether they can supply bottles and containers
perscnalized for consumers. The Authority has, from ftime to
time, issued bulletins addressing the conditions under which
such products may be distributed. In light of the passage cof
time since the issuance of those directives, and after recent
discussicns with industry members, the Authority has determined
that 1t 1s appreopriate te revisit the guidance set forth in
those directives and states the following:

Frior Bulletins

Bulletin No. 343 (issued con August 11, 1961), Bulletin No.
440 (issued on February 3, 1%6%9), Bulletin 440-a {issued on July
16, 1971), Bulletin 440-b ({(issued on August 11, 1971) and
Advisory 2012-5 (issued on  August 29, 2012) are hereby
rescinded.

' For purposes of this advisory, “supplier” means entitlies licernsed in this
state to manufacture alcoholic beverages, as well as: other decmestlc and
foreign manufacturers of alcoholic beverages, importers, and other entities
that sell alccholic beverages, directly or indirectly, to licensed
wholesalers for distribution in this state.

° For purposes of this advisory, “distributor” means a licensed wholesaler.

DRAFT
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Containers of liguor or wine

1.

The term “container” as used herein is intended tc mean the
bottle c¢or other vessel containing the liguor cor wine as well
as any ceontainer inte which the individual bottle or vessel 1s
placed. No such container shall be permitted which has any
secondary wvalue or after-use, except of an ornamental or
decorative nature.

. The terms “ornamentsl,” “enhanced,” or “special” containers,

as used herein, are intended to mean: containers of crockery,
ceramic material, crystal, tin or other metal, plastic or
wood; and decanters of any type. The Authority retains the
sole discretion to determine which containers are properly
considered "standard" wversus "ornamental," Tenhanced," or
"special."

. Brand owners or brand agents may offer items 1in the “standard”

container and/or "ornamental," "enhanced, " or "special"”
containers.

. The "ornamental,” "enhanced,” or "special” contaliners may be

scld at the same price, cor & higher price than the “standard”
container.

Items in "ornamental," "enhanced," or "special” containers
must be price scheduled separately freom items in "standard”
containers.

Where any "ornamental,"” "enhanced," or "special" types of
contalners are distributed as limited availability items, the
brand cwner o¢r brand agent must comply with the provisions of
Advisory 2014-4.

. Where any "standard” container 1s distributed as a limited

avallability item, any and all "ornamental," "enhanced," or
"special"” contalners bearing the same brand or trade name must
alse be sold as limited availability items.

. Brand owners or brand agents wishing to sell items sharing the

same brand label at different prices for a reason other than
an “ornamental,” Tenhanced,” cr “special” container (such as a
different 1label, for example) must obtaln prior permission

DRAFT
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from the Authcrity te do so. All such requests should be
addressed to the Wholesale Bureau in writing or via electronic
mail at: wholesalelsla.ny.gov. In all such instances the
Authority retains the sole discretion to determine which items
sharing the same brand label may properly ke sold at a
different price.

Packaging of liguor or wine

1.

Suppliers and distributors may pack their containers of
alcoheclic beverages in cardboard, paper or wooden boxes.

. Baskets, boxes or other packages having a wvalue *to the

retaller or consumer distinct from their value as packages for
alcohelic beverages may not be used to pack containers of
alcoholic beverages and may not be furnished, given or sold to
retailers by suppliers and distributors,

. Nothing hereinabove set forth shall be construed as excluding

the use of paper, canvas, cloth, straw, simulated leather and
plastics as wrapping material for packaging, provided that
such wrapping material has no secondary value or use asilde
from its use as a wrapping for alcchelic beverages.

. Cardhoard or paper hoxes for use in packing ceontainers of

alcoholic beverages may be furnished, given or sold to
retailers by suppliers and distributors apart from the cases
in which containers of alcohcoiic beverages were originally
packed in a quantity not Lo exceed an amount reguired for the
number of containers of such brands that the retailer has in
inventory.

Personalization of bottles and other containers

1.

2.

The term ‘“personalize” as used herein means engraving,
stamping, writlng or otherwlse adding the name o¢f one or more
persons to a Dbottle or other container of an alcoholic
beverage. Such personalization may alsc include language
commemorating an event, speclal occasion, etc.

A persconalized bottle or container shall not include the name,
trademark or any other information identifying the retailer.

DRAFT
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3. A supplier may personalize a bottle cr ancther container of an
alcoholic beverage for a retail consumer. Such service may be
provided to the retailer by the supplier or by the supplier’s
wholesaler, at the request of the supplier.

4. A supplier may charge the retailer for such services or
provide same at no cost. In any event, the supplier must make
such services available to any retailer upon the same terms.

All suppliers and distributors are hereby cautioned that
any violation of the directives contained in the above Advisory
may subject them to disciplinary action by the Authority
pursuant to ABCL §119 and/cor an action for injunctive relief
pursuant to ABCL §123.

DRAFT
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: All brand owners, manufacturers, wholesalers and
retailers
Subject: Brand Label Registration guidance

In 1light of recent amendments to the Alcoholic Beverage

Control Law (“ABCL”), this Advisory 1s being lssued to previde
guidance to licensees in complying with requirements for brand
label registration. Please read this Advisory carefully - as a

result of the amendments there are many changes being made to
expedite and simplify the registration process. For example, in
almeost all cases, the need to file amended, “supplemental” or
separate registrations is being eliminated.

All alcoholic beverages sold in this state must have an
approved brand label affixed or imprinted upon the container.
The only excepticns to this requlrement are privately held wines
and liquors being sold pursuant to ABCL §85 or ABCL §99-qg.
Manufacturers, wholesalers and retallers may be subject to
disciplinary action for advertising or offering for sale any
alcoholic beverage that does not have an approved brand label.
While the changes discussed in this Adviscry eliminate or reduce
filing requirements, brand labels must still comply with the
requirements set forth in this Advisory. Failure to comply with
these requirements may subject licensees to disciplinary action,

Compliance with Part 84 of the Rules of the Authority

ABCL §1C7-a and Part 84 of the Rules of the Authority
govern the registration and approval of brand labels. Chapter
354 of the Laws of 2013 amended §l107-a. As a result of the
amendments, certain provisions of the regulaticons in Part 84 are
now 1inconsistent with the statutery provisions. To avoid
confusion until such time as the Authority issues new
regulations consistent with the amended ABCL §107-a, brand
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cwners and licensees should be guided by the information
contained in thils Adviscry instead of the regulations 1in Part
84. Licensees who comply with the provisions of this Advisory
will not be subject to disciplinary action 1if their conduct
would otherwise be considered a viclation of Part 84,

Required information on brand labels

Effective March 26, 2014, ABCL §107-a reguires that brand
labels contain:

¢ The brand or trade name (see "“Brand or Trade Names”
section in this Advisory);

e The class and type of alcoheolic beverage (see “Class and
Type of Alcoheolic Beverage” section in this Advisory);

¢ The net contents of the container (see “Net Contents”
section in this Adviscry); and

e All other labeling information required by TTB (see
“"Informatlon Required by TTB” section in this Advisory).

Except as explained in this Advisory (see “When is a
separate brand label approval required?” section), a separate
brand label registration 1s required when there is any
difference in either: the brand cor trade name; cr the class and
type of alcoholic beverage.

Brand Names

The “brand cor trade name” 1is the name under which the
product is marketed. It is usually the most prominent
infermation on the label and the name used by consumers to
identify the product. The Authcority considers the brand name to
include any statement regarding: [lavor description; vintage;
age; and geographic designation or appellation. Generally
speaking, any difference 1in the brand name 1s considered a
separate brand label.

In most cases, the Authority considers any difference in
the brand name as a different bkranrd name and, therefore, a
separate brand label approval will be required. For example, the
additicon of designations such as “kosher” or “organic” would be
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a different brand name from a brand label that was otherwise tThe
same except for that designation. With respect to beer, the
designations “IPA,” “ale” and “pale ale,” for example, would all
be considered separate brand names. A whiskey that 1s marketed
with different ages is considered to have a separate brand name
for each age.

However, as discussed later 1in this Advisory under the
“When 1is & separate brand label approval required?” section,
certain differences in the brand name are not considered
separate brand labels and, therefore, a separate approval 1s not
required. Please note that these are long standing exceptions to
the general rule that any difference in the brand name requires
a separate brand label approval.

Class and Type of Alcoholic Beverage

Brand labels must use TTB's categories for the class and
type of the alccholic beverage.

For cider

As a result of changes made to the ABCL, the permissible
alcohol content of cider has been increased from 7% to 8.5%. If
the product meets the ABCL definition of wine and cider, the
manufacturer will have the choice of marketing the product
either as wine or cider. However, 1f the alcohol content exceeds
7%, TTB will require that the product ke brand lakel approved as
a wine even 1f the manufacturer intends to market the product in
this state as cider, TTR will allow the brand label to identify
the product as cider. In the event the brand owner intends to
market the product 1in New York State as a wine, that label
approval will be sufflclent and no state reglstration 1Ls
required.

If the product will be marketed as a clder 1n New York
State, 1t must be brand label registered with the Authority as a
cider. The designation of the type of pocmme fruit used 1is
considered to he part of the class and type information and must
be set forth on the lahel.
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For wine specialties

The designation “wine specialty” is considered to be part
0of the class and type information and must be set forth on the
label. For purposes of this advisory, a “wine specialty” shall
mean wine containing less than 7% alcohol by volume that:
includes ingredients not permitted in “wine” as defined in ARCL
§3{(36); and does not meet the definition of “wine product” set
forth in ABCL §3(36-a).

Net Contents

The Authority does not require that the net contents
statement be included on the actual label. The information may
be imprinted or otherwise set forth on the bottle/container. If
the information 1s not included on the brand label, the
application must 1include a photograph of the bottle/container
clearly showing where the information will be displayed.

Information Required by TTB

As noted above, 1in addition to the brand or trade name, the
class and type of alcoholic beverage, and the net contents, =a
brand label must contain any other labeling information required
by TTR. If the label sets forth this information 1in accordance
with TTB regulations, the label will be considered in compliance
with this state’s brand label registration laws. Following is a
list of the information currently reguired by TTB regulations.
Please note that this information is provided only for guidance,
and reference should be made to TTB regulations to assure
compliance.

For liquor:

* The alcohol content;

e The name and address of Lhe bottler and/or the
manufacturer or importer:

¢ The country of origin (for imported alcoholic beverages);

¢ A statement with respect to the presence of coloring
materials (if applicable);
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A statement with respect to treatment with wood (if
applicable);

A statement with respect co FD&C  Yellow #5 (i1f
applicable);

A statement regarding the presence of sulfur dioxide (if
applicable);

A statement regarding the percentage of neutral spirits
(if applicable);

A statement of age (if applicable);

The state of distillaticn for whiskeys produced in the
Uniited States; and

A health warning statement.

For hbeer:

The alcohol content;

The name and address of the ©bottler and/or the
manufacturer or importer;

A statement with respect to FD&C Yellcw  #5 {(1f
applicable);
A statement regarding the presence of saccharin  (if
applicable};

A statement regarding the presence of sulfur dioxide (if
applicabtle);

A  statement regarding the presence of aspartame (i1f
applicable) ;

The country of origin (for imported alcoholic beverages);
and

A health warning statement.

For wine:

The alcohol content;

The name and address of the bottler and/or the
manufacturer or importer;

A statement regarding the presence of sulfur dicxide (if
applicable);

The appellation of origin (when required);

The country of origin (fer impecrted alcchclic beverages);
and

A health warning statement.
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Items prchibited on brand labels

BEffective March 26, 2014, ABCL §107-a brand label may not
contain any of the following:

¢ Any false or untrue statement;

* Any statement disparaging of a competitor’s product;

* Any statement, design, device or representation that may
mislead a consumer; or

* Any statement or claim that the product has any health
benefits.

Applications for approval of brand label registration will
be reviewed to determine whether any prohibited statements are
contained in a brand label. In addition, if a change is made to
any approved brand label, the inclusicn of any prohibited
statement will subject the brand owner (if 1licensed), or the
licensee filing the application con behalf of the brand owner, tc
disciplinary action.

The application process

An application for registration of a brand label shall
include:

e A completed registration application form;

e In the event the applicant 1is not the brand owner, a
letter from the brand owner appeointing the applicant as
its exclusive agent for purposes of submitting the
application;

* A legible photocopy or photograph of the brand label that
is being registered with each required item clearly
identified. If the net contents are not set forth on the
brand label, the application must include a photograph of
the bottle/container clearly showing where the
information will be displayed;

e In the case cf cider, wine products, non-malt beer, wine
specialties and kombucha, an analysis by a TTB approved
laboratory stating the alcohol content and ingredients of
the alcoholic beverage; and

¢ A check or money crder for the required fee.
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The failure of an applicant to submit any of the above
items will result in disapproval of the application. Applicants
are urged to read the instructions provided to insure that all
reguired information 1s included in the applicaticn. If items,
such as the net contents, are not on the brand label but appear
elsewhere on the container, a photograph showing the locaticn of
that item on the container must also be submitted.

All applications for registration and approval of brand
labels must be submitted by: certified mail, return receipt
reguested; registered mail, return recelpt requested; or
overnight delivery service with proof of mailing. A brand label
approved by TTB will ke deemed approved tThirty days after the
Autheority receives the application unless the Authority ilssues a
decision disapproving the application before that time. In light
cf changes at the TTB, a ccopy of the actual TTB approval will
not have to be submitted with the application, The TTB
identification number will be sufficient,

When is a separate brand label approval required?

A separate brand label registration 1s required when there
is a difference 1in: the brand or trade name; or the class or
type of alcoholic beverage. A separate brand label registration
is also required when a “private brand lakel” is being placed on
the container. A “separate brand label registration” reguires a
separate application and fee (unless the fee 1s otherwise waived
by ABCL §107-a).

As noted in the “Brand Name” section of this Advisory, a
brand name includes any statement regarding: flavor description;
vintage; age; and geographic designation or appellation.
Therefore, except as set forth below, any diffterence in any of
those items creates a separate brand label requiring separate
registraticn and approval. The following are not conslidered by
the Authority to constitute separate brand names:

s Cordial and ligqueur bkrand names that differ only with
respect to flaver descriptiong

¢ Wine brand names that differ only with respect to vintage
year;

¢ Gin brand names that differ only with respect to the
addition of the designaticon “dry”; and
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¢ Rum brand names that differ only with respect to the
addition of the designaticon “white,” “light,” “dark,”
“gold” or “silver.”

In Adviscry 2013-3, the Authority stated that the placement
of stickers bearing the words “Direct,” “Reserve” or similar
permutations thereof on bottles or cases does not create a
separate brand or trade name. This Advisory does not, in any
way, change the guidance provided in Advisory 2013-3.

As noted apove, each brand label must include the class and
type of alcoholic beverage. With one exception, any difference
in the «<¢lass or type of alccholic beverage constitutes a
separate brand label. Beer brand names that differ only with
respect to the use of the designatlion “heer,” “lager beer” or
“lager” do not constitute separate brand names.

Vintage year and age of an alcoholic beverage

As noted above in the “Brand name” section, the vintage
year or age of an alcchelic beverage is considered to be part of
the brand name. However, under Part 84 of the Rules of the
Authority, a change in the vintage vyear did not reqguire a
separate brand label registration. Liquor labels that differed
with respect toc the age of the product did reqgulre separate
brand label registrations. This treatment of wvintage vyears and
age of the product remains in effect.

Duration of approval

An approval of a registration shall be valld for cone year.
Current brand label reglistration approvals shall remaln in
effect until they explre. New applications and renewals of
existing applications willi be 1ssued for one year on the
following schedule:

e Liguor- October lsL through September 3077,

e Beer- July st through June 30",

e Wine products- March 1st through February 287"/29°",
e Cider- March lst through February 28"/29",
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s Wine regquiring state approval, including wine
specialties- March 1st through February 28%%/29,

In the case of a current registration approval that explres
prior to or after the above dates, the renewal and fee will be
prorated until the appropriate date. Thereafter the renewal will
be issued for one year. For example, a liguor brand label
approval that expires on February 28, 2015 will be renewed until
September 30, 201> at 7/12 of the fee. The registration approval
thereafter will be renewed for one year pericds commencing on
Qctober 1, 2015.

In the case of a new registration approval to take effect
before the above dates, the initial approval will be preorated to
the appreopriate date. Thereafter, any renewal will be issued for
one year. For example, a new beer registratlon approval issued
on December 1, 2014 will be effective until June 30, 2015 at
7/12 of the fee. The registration approval thereafter will be
renewed for one vyear periods commencing on July 1, 2015,

Changes in brand label agent

In the event that an unlicensed brand owner changes the
licensee designated as the exclusive agent for a particular
item, the new exclusive agent shall file an application for
approval of the brand label. The registration approved under the
former brand agent shall be deemed surrendered and the former
brand agent may apply for a refund of the unused portion of the
registration fee.

Designation of brand agents and licensing requirements for brand
owners

If the brand owner 1s licensed under the ABCL, it must file
the application for brand label registration approval (as well
as the price schedule required by ABCL §101-b{(3)(a), except in
the case of a private label). A brand owner, whether located in
this state or elsewhere, that is not licensed under the ARCL
must designate a wholesaler licensed in this state as 1its
exclusive agent for purposes of filing the application for brand
label registration approval as well as the price schedule
requlired by ABCL §101-b(3) (a).
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In the case of an alcoholic beverage produced 1in this
state, the brand owner {except in the case of a private label)
shall be a manutfacturer licensed in this state. However, 1if the
licensed manufacturer intends to distribute the product 1in this
state exclusively through one licensed wholesaler (with no sales
being made by the manufacturer tc any other licensed wholesaler
or any licensed retailer in this state), the manufacturer may
designate such exclusive wholesaler as the brand owner of the
label.

In the case c¢f an alcoholic beverage produced cutside of
this state, an unlicensed entity doing business 1in this state
may be the brand owner. However, the unlicensed New York entity
whose alccholic beverage 1s produced out-of-state may nct be the
impcrter of the product intce this state or solicit purchases of
the product within this state by licensed wholesalers and
retailers.

In the case of a brand owner not licensed in this state, an
“appointment letter” must be submitted by the brand owner
identifying the licensed wholesaler who 1s designated as the
exclusive agent to file the application for Dbrand label
appreval. Please note that a separate appointment letter from
the brand owner 1s not reguired for each brand name. One letter
may be used to list all the brand names for which the licensed
wholesaler has been appointed as exclusive agent.

"Ornamental,"” "enhanced," or "special" containers
The marketing of alccholic beverages Iin  “ornamental”,
“enhanced” or ‘“special” containers is addressed 1in Advisory

2014~-5, which replaces Advisory 2012-5. Alcoholic beverages sold
in such containers do not reguire a scparate brand leabel
registraticn.

“Supplemental” brand labels

As a result of the amendments made to ABCL §107-a, it 1is no
longer necessary to file separate, or Tsupplemental,” brand
label registraticns. As noted above, a separate brand label
registration will only be required when there 1s a changes in: 1)
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the brand or trade name; or 2) the class or type of the
alcohclic beverage.

Although the brand label must set forth the net contents
and the labeling informaticn reguired by TTB, if a change is
made to those i1tems 1t 1s nct necessary te file an application
te amend or supplement the existing approved label or obtain
approval for a separate label. In addition, a second label that
differs from the approved label does not require a separate
registraticn as long as the brand or trade name and the class or
type of the alcoholic beverage remains the same.

However, even if an amended, supplemented or separate brand
label registration is notf required, any brand labkel being used
must comply with the provisions of ABCL §107-a and this
Advisory. In particular, any brand labels changed after approval
of the Authority must contain the informaticn required by ABCL
§107-a and must not include the items prohibited by ABCL §107-a.
Violations will result in disciplinary acticn by the Authority.

Private labels

A “private brand label” is a brand label owned by a
licensed retaller. It does nct have to contain the retailer’s
name. An alcchclic beverage with a private brand label can only
be so0ld by the licensed retailer who owns the brand label. The
licensed retailer must own the brand name or otherwise have the
legal right to use a brand or trade name belonging to another
entity. However, 1in no case can the brand name be owned by a
manufacturer or wholesaler. Manufacturers and wholesalers may
not allcw retailers to use their brand or trade name on a
retailer’s private brand label, except to 1dentify the
manufacturer, importer or bottler as may be regquired under TTRB
regulations. The use of phrases such as “exclusively bottled
for” or “exclusive to” the retailer on a brand label owned by
the manufacturer or ancther party does not constitute a private
brand 1label. Such practices cecnstitute an illegal gift or
service 1in violation of ABCL §€I101(1) (c).

Applications for approval of private brand labels must
include prcof that the retailer owns, or has the legal right to
use, bthe brand or trade name set forth on the labkel. If the
brand label is otherwise in compliance with ARCL $107-a and this
Advisory, a retailer does not have to obtain a separate brand
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label registratlion approval when there 1s a difference in the
manufacturer, importer or bottler.

Wine

An application for registration approval does not have to
be submitted for wine brand labels that have been approved by
TTB. A wine brand label without TTB approval must be registered
and approved by the Authority.

Cider

Effective January 15, 2014, the definition of cider
contained in the ABCL was amended. Among other changes, the
maximum alcohol content by volume was increased from 7% to 8.5%,
In addition, an alcoholic beverage that meets the definition of
cider and wine may be marketed either as a cider, or as a wine.
If the brand owner decides to market the product as a cider, it
must be brand label registered as a cider. Thalt product may be
offered for sale by any licensed retailer., If the brand owner
decides to market the product as a wine, the brand label must be
approved (as a wine) by TTB or the Authority. The product must
also be price posted and sold only by retailers who are licensed
to sell wine.

Deviations or changes in alcohol content

Except for cider and wine products, the Authority will
allow a deviation of no more than 1.5%% between the alcohol
content stated on the label and the actual alcohol content of
the product as shown in the laboratory analysis. In the case of
cider and wine products: the Authority will allow a deviation of
no more than 0.5%; and the actual alcohol content cannct exceed
the statutory limit set forth in the ABCL,

If the alcohol content stated on the lakel or container is
changed after the brand label has been approved, a new, amended
or supplemental registraticn 1is not required. As long as the
brand label otherwise conforms to the requirements set forth in
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this Advisory, the change will be deemed part of the approved
label. Please note that this applies if the alcohecl content 1is
being changed. If two products have brand labels that are
identical in all other ways, with the only difference being the
ailcohol content, each product wili require 1ts own brand label
approval.

Nutrition Facts Sheet

Brand labels that do not require TTB approval (such as wine
products, wine specialties and cider under 7% alccohel content)
must include the Nutritlion Facts Sheet reqguired by the FDA. TIf
the FDA has granted an exemption from this requirement, or if
the FDA does not reguire the Inclusion of the facts shect, an
affirmation to that effect must be ‘ncluded with the
application.

“Small batch” fee exemptions

ABCL §107-a provides for exemptions from the fee for brand
label registraticn for liqucer, beer and cider produced in “small

katches”. For ligueor, “small katches” means 1,000 gallons or
less. For beer and cider, “small batches” means 1,500 barrels or
less. While there 1s a fee exemption, an application for

registration of the Dbrand label must still be filed and
approved.

ITn determining whether the product has bkeen manufactured in
a “small batch,” please note that:

e The fee exemption applies to product under the same state

brand label registration number. If the total annual
amount manufactured for a product, or products, under one
brand label registration number exceeds {or is

anticipated to exceed) the limitations stated abkove, a
fee will be required to register the label.

¢ The total amount manufactured i1includes not only the
amcunt of product manufactured for sale in this state,
but the entire annual amount of the product that 1is
manufactured, regardless of where it will be sold.
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Beer and wine products sold in “soft pouches”

As noted above, brand labels cannot contain any statement,
design, device or representation that is likely to mislead the
consumer. In the view of the Authority, beer and wine products

sold in “soft pouches” (whether or not intended to be frozen
prior to consumption) can be mistaken for non-alcoholic products
sold by off-premises bheer retailers, Therefore, to aveid

consumer deception and confusion, as well as to assist 1in
preventing sales of these products to underage persons, the
Autheority reguires that the front label of any such container,
as well as tThe case or pack for such containers, include the
following statement: “CONTAINS ALCOHOL - NO SALES UNDER 217.

PERSONALIZED BOTTLES AND CONTAINERS

The addition of perscnalized engraving, stamping, writing, etc.,
te a bottle or other container in compliance with the
Authority's “Ceontainers, packaging and personalization of
S . Adviscry does not regulre a separale brand label
reglstraticn approval.

“USE UP” PERIOD FOR NON-COMPLYING LABELS

The Authority anticipates that manufacturers and
wholesalers will have an inventory of labels on hand that may
not comply with the amendments made to ABCL §107-a and the
guidance provided by this Adviscry. Such labels may continue to
be wused wuntil the current registraticn period for the labkel
expires and for an additional six month period.
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: All suppliers', distributors’ and licensed on-premises
retailers

Subject: Gifts and Services Law: Guidance on “buy-kack”, “bar
spend”, private and promctional events conductad at
retail establishments

The Alcoholic Beverage Control Law (“ABCL"™) contains
various provisions governing the relaticonship between the “three
tiers” (suppliers, distributors and retailers) of the alcoholic
beverage 1industry. Among those provisions 1s the Gifts and
Services Law, ABCL $§101(l) (c). That statute prchibits suppliers
and distributors from making any gift or rendering any service
to a retailler which “in the judgment of the liquor authority may
tend to influence such licensee to purchase the product” of the
supplier or distributor. '

There are both statutory and.regulatory exceptions to the
prohibition contained in §101(1){¢). For example, Part 86 of the
Rules of the Autheority contains a list of items and services
that a supplier or distributér may provide to a retaller. Apart
from the exceptions specifically set forth in either the law or
the regulations, the Authcrity generally considers anything
given by a supplier or a distributor to a retailer as an
improper attempt to influence the retaller to buy the supplier’s

or distributor’s products.

Given allegaticns of widespread abuse of the Gifts and
Services Law, as well as other viclations of the provisions
governing the relaticonship between the three tiers, the Attorney
General’s 0Office, together with the Authcrity, conducted an
investlgatlion 1into the trade practices o¢f certain suppliers,
distributors and retailers. The result of that investigation was
a series of court orders impecsing penalties on those entities.
Thcse orders (commonly referred to as the “Consent Orders”) also
set forth activities that the Authecrity considers to Dbe

" For purposes of this advisory, “suppliier” means entities licensed in this

state to manufacture alcoholic beverages, as well as: other domestic and
foreign manufacturers of alcoholic beverages, importers, and other entities
that sell aiccholic beverages, directly or indirectly, zo licensed
wholesalers for distribution i this state,

Far purposas of thils advisory, “discributor” means a [ looensod who.esaier.,
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viglations o¢f the Gifts and Services Law. In addition, the
Consent Orders contain examples of permissible dealings between
suppliers and distributors on one hand, and retailers on the
other.

It should be noted that, while c¢only certain entities were
named in the Consent Orders, the Authority considers the orders
to be a statement of permissible and impermissible trade
practices. Accordingly, the Authority expects all suppliers,
distributors and licensed retailers to abide by the terms of the
Consent Orders. Licensees that engage 1n conduct that 1is
prohibited by the Consent Orders are subject to disciplinary
action by the Authority. This includes not only suppliers and
distributors who improperly provide gifts and services to
retailers, but retallers whc accept, or solicit, such gifts cr
services,

Among the topics addressed in the Consent Orders 1s the
ability of suppliers and distributors to purchase alcoholic
beverages for consumers from a retailer. The Consent Orders
contaln a general prohikbiticon against such activity. However,
the orders contain three exceptionsg™to that general prohibition.
The exceptions apply only to purqhasés made from a licensed on-
premises retailer. First, a sup ;iér or distributor may purchase
an alcocholic beverage for ..a% . consumer or consumers On  an
individual or incidental basi

Second, a supplier or ‘distributor may purchase alcoholic
beverages for its employees, private guests, or employees of
other suppliers, distributors or retalilers during certaln events
conducted by the supplier or distributer. Those events are: bona
fide business meetings or business entertainment; or private
invitation-only events closed tc the general public. The events
must take place at either a licensed on-premises retaller’s
establishment or a location for which a caterer’s permit has
been issued.

Third, & supplier or distributor may purchase alcoholic
beverages at a promeoticonal event that 1s open to the general
public. The Consent Orders provide that the supplier or
distributcr may spend no more than $500 (plus a 20% walt staff
gratuity) at each event. In addition, a supplier or distributor
may not conduct more than six events annually at any particular
licensed establishment. All three exceptions prohibit the

 For example, a4 salesperson for a supplier cor distributor may ourchase a
drink for an individual patron of a licensed retailer while such salesperson
is in the premises taking an order,



Advisory #2014-8
April 10, 2014
Page 3 of 8

supplier or distributor from paying more than the retailer’s
regular price for the alccholic beverages.

The Consent Orders were issued in late 2006 and early 2007,
Since that time the Authority has received inquiries regarding
the interpretation of certain provisicns of the Consent Order.
In particular, a number of questions and issues have been raised
regarding the application of the three exceptions discussed
above. Given the passage of time, as well as input from the
industry subsequent to the issuance of the orders, the Authority
is also of the wview that certain modificaticons to the terms of
the orders would be appropriate. This advisory 1s issued to
provide gulidance to industry members and agency staff
specifically with respect to the provisicns o©of the Consent
Orders addressing the ability of suppliers and distributers to
buy alcoholic beverages from licensed on-premises retailers.®

Purchases for consumers on an individual or incidental basis

The provisions o<of the Consent Orders allowing for such
purchases remain  unchanged. Suppllers, distributors and
retailers are reminded that these provisions are not intended to
be used for promotional type events, such as discussed below.
The purpose of the provisions 1s to allow for the occasional
purchase of alcoholic beverages. by employees of the supplier or
distributor at the retail . establishment for thelir  own
consumption, or (as described in footnote #3) for sales staff to
make occasional purchases'%qpfindividual patreons of a retailer.

Business meeting and private events

As noted above, “husiness meetings or business
entertainment” and “private invitation-only events closed to the
general public” are exceptions to the general prohibition
against a supplier or distributor purchasing alcoholic beverages
from a retaller. The guestion of what constitutes “business
meet ings or business entertainment” and “private invitation-only
events closed to the general public” has been the focus of much
of the discussion regarding the ability o©of suppliers and
distributors to buy alcoholic beverages f{rom licensed on-
premises retailers.

¢ DBusiness meetings or business entertainment

* A copy of the Consent Order issued with respect to suppliers is attached
hereto, The provisions regarding the ability of suppliers and distributors to
buy alccholic beverages from licensed on-premises retailers are the same in
each of the three orders.
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The Authority interprets “business meetings or business
entertalnment” to mean a gathering of the supplier’s or
distributor’s employees, and/or representatives from entities
that <c¢onduct business with the supplier or distributor. This
includes other suppliers, distributors and licensed retailers.
The purpose of the gathering must ke for a legitimate business
purpose. For example, a discussion concerning product sales, the
introduction of a new product, etc. Holiday parties and other
events to commemorate special occasicns &are not  considered
business meetings or business entertainment. There are no
restrictions regarding the amount that a supplier or distributor
may sSpend for such an event, or the number c¢f times a supplier
or distributcer may use a particular retailer’s establishment for
such events. However, these gatherings must be conducted under
the following guidelines:

1, Such events shall be held in an area that is reserved for
invitees. Said area may consist of as little as one
reserved table 1if such an arrangement is commensurate with
the number of invitees,.

2. An employee of the supplier or distributor must be present
during the entire event. '

3. Retail licensees and their “employees may be invited. The
supplier or distributor may send a general Invitation for
the event to all empleyees of a retail licensee,

4. The presence of media representatives and/or the
circulation of generic media advisories shall not affect
the determination of whether or not an event 1s being
conducted for a business purpose.

¢ Private invitation-only events closed to the general public

A Yprivate invitation-only event <closed to the general
public” 1s not conducted for a business purpose, However, these
events are not meant to be used for prometional purposes by a

supplier or distributor, or to otherwise circumvent the
provisions o¢f the Consent Orders. Accordingly, to provide
clarification as tc¢ what «constitutes a bona fide T“private

invitaticn-cnly event,” the Authority adopts the following
guidelines:

1. A T“private invitation-only event c¢losed to the general
public” 1s a gathering of invitees who have an identifiable
affiliation or relaticnship with the supplier or
distributor {e.g., a party feor employees, vendors or
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business associates), or a common affiliation or
relaticonship with one  another (e.qg., an event for
journalists, sports teams or non-profit organizations). A

large gathering of a group of consumers c¢r potential
consumers, without meaningful commonality other than the
supplier’s or distributor’s attempt to market or target a
demographic, shall not be considered a “private invitation-
only event closed to the general public.”

2. Invitees Lo a “private invitation-only event closed to the
general pubklic” shall be solicited by a communication from
the supplier o¢r distributor sent directly to specific
individuals of legal drinking age, by individual name. The
supplier or distributor may zlect to allow each such named
individual to bring one guest.’ The solicitation may be made
by a wvariety of means, such as letter, emaill, or other
digital communication, phone call, delivery service or in
person. The following may not be used to sclicit attendees:
invitations contained in any form of media advertisements;
generic communications advising anyone wishing te attend
the event tc reglister as an inyitee; or “mailing lists” of
consumers either obtained o reated by the supplier or
distributor. g i

3. A ‘“private invitation—only'“eﬁent closed to the general
public” shall be held 1in an area that 1is reserved for
invitees. Said area may consist of as little as one
reserved table if such an arrangement 1s commensurate with
the number cf invitees.

4. An employee of tThe supplier or distributor must be present
during the entire event,.

5. Retail licensees and thelr employees may be invited.
However, the supplier or distributor may not send & general
invitation for the event tc all employees c¢f a retail
licensee or to a <chain of retail licensees with the
exception of invitaticons to retailer education seminars
held pursuant tc §86.8 of the Rules of the Authority.

6. The presence of media representatives and/cr the
circulation of generic media advisories shall not affect
the determination of whether or not an event 1is a bona fide
“private invitaticn-only event closed to the dgenerzal
public.”

“ For events held solely for employees of the supplier or distributor,
irvitees may also include the employee’s immediate family members.
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Promeoticonal events open tc the general public

As noted above, the Consent Orders allow a supplier or
distributor to purchase alccholic beverages at a promoticnal
event that 1s open to the general public. The Consent Orders
provide that the supplier or distributor may spend no more than
$500 (plus a 20% walt staff gratuity) at each event. 1In
addition, a supplier or distributor may not conduct more than
six events at any particular licensed establishment.

The Autheority finds that 1t 1s appropriate, based on the
passage cof time and after hearing the concerns of the industry,
to ease the restrictions imposed by the Consent COCrders.
Therefore, notwithstanding the provisions of the Consent Order,
the Authority will allow suppliers and distributors to conduct
such events under the following conditions:

1. The supplier or distributor may spend no more than $700.00
{excluding a walt staff gratuity of not mecre than 20%) for
the purchase of alcoholic beverages.

2. The supplier or distributor may not purchase focd, non-
alcohclic beverages c¢r any other items frem the retailler.

3. The supplier or distributqffmay conduct no more than ten
events per calendar yeat at each licensed premises.

4. Suppliers and dist tors may advertise such events,
identifying the date, time and lccation. They may also send
invitations to members o¢f the general public for such
events. However, attendance may net be restricted only to
members of the general public who have received
invitations.

Suppliers and distributors will no longer be required to
submit statements after each such event to the Authority.
Instead, each supplier and distributor shall be required to
maintain, for a period of two years from the date of each event,
a reccrd of the event that includes: the date, time, locaticon,
and duration of the event; the brand(s) that were purchased; and
the name(s) of the perscns or agents who conducted the event on
behalf ©of the supplier or distributor.

Promotional invitational events ¢pen to the general! public

Based on input from industry members, the Authority is
aware that promotional events on a scale much larger than those
envisioned 1in the Consent Orders are somelimes appropriate to
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successfully market alcoholic beverages. To allow for such
events to be conducted in compliance with the Gifts and Services
Law, the Authority hereby adopts a fourth exception to the
general prohibition against suppliers and distributors
purchasing alccholic beverages for consumers from a retailer,
Such events, often referred fo as a “brand experience,” shall be
subject to the following conditions:

1. The supplier or distributor may spend no more than
$10,000.00 (excluding a wailt staff gratuity of not more
than 20%) for the purchase c¢f alcohelic beverages, non-
alcoholic beverages and food from the retailer. A supplier
or distributor may seek, 1n advance, permission from the
Authority to conduct an event at which it would spend more
than $10,000.

2. The supplier or distributor may not use the same licensed
retaliler (either the retaller’'s licensed premises or the
retaller’s services under a caterer’s permit} for more than
six events per calendar year,

3. Attendees to such events mustﬁbe invited. The supplier or
distributor may solicit ingf@eé@ by a communication from
the supplier or distributo¥ sent directly to specific
individuals of legal drinking age, by individual name. The
solicitation may be mdde by a variety of means, such as
letter, email, or othér ‘digital communication, phone call,
delivery service or in person. The following may be used to
solicit attendees: invitalions contained in any form of
media advertisements; generic communications advising
anyone wishing to attend the event to register as an
invitee; and “mailing 1lists” of consumers either obtained
or created by the supplier or distributor.

4, The supplier or distributor may advertise such events,
identifying the date, time and location.

5. The supplier c¢r distributor may elect to allow eacn such
named individual to bring one guest.

6. The supplier and distributcr shall be reqguired to maintain,
for a period of two years from the date of each event, a
reccrd of the event that includes: the date, time,
leccation, and duration of the event; the brand(s) that were
purchased; and the name(s}) of the persons o©r agents who
conducted the event on behalf of the supplier or
distributor.
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Events where the suppller or distributor provides the alcohollic
beverages

As ncted above, this Advisory addresses situations where
the supplier or the distributor 1s purchasing alccholic
beverages from a retailer. If the supplier or distributor is
donating alcoholic beverages for an event bkeing conducted by a
not-for-profit organization, the restrictions set forth in this
Adviscry are nmnot applicable. It does not matter whether the
event is being held at a licensed premises, or at a ncen-licensed
venue with the appropriate permit 1ssued by the Authority., It
also does not matter whether the supplier or distributor
receives any promotional benefits in exchange for the donation
to the organization. However, the supplier or distributor cannot
select the retail license catering the event.

In additicn, 1if a supplier or distributor 1s conducting a
private invitation-only event closed to the general public, or a
“brand experience” event at a non-licensed venue, the
restrictions set forth in this Advisory are not applicable if
the supplier or distributor is providing the alcoholic
beverages. The supplier or distributor may hire a retail license
to serve the alcoholic beverages and provide food to attendees.

In either of the examples_'pfbvided above, the supplier or
distributor must insure that ..the appropriate permit or license
is in effect for the venué: and any unused alcoholic beverages
provided by the supplierﬁgﬁ?distributor must be removed after
the event. -
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: A1l licensed manufacturers and wholesalers
Subject: Purchase of alcoholic bheverages by manufacturers for retail
sale
The BAlccholic Beverage Control Law (“ABCL”) contains c¢ertain

provisions that allow licensed manufacturers, to a limited extent, to
sell alcoholic beverages at retaill. In response to inguiries from the
industry seeking guidance as to the ability of, and conditions
governing, licensed manufacturers purchasing product from other
licensed manufacturers and licensed wholesalers for purposes of
resale, this Advisory 1s being issued.

Sale by licensed wholesalers to licensed manutacturers

ABCL $§53 (beer wholesalers), ABCL §58 {cider wholesalers), ABCL
§58-a (beer wholesalers selling cider), ABCL §62 {liquor wholesalers)
all provide that those wholesalers may sell, at wholesale, alccholic
beverages to other licensed wholesalers and 1licensed retailers.
Uniike the statute governing wine wholesalers [ABCL §78], those
statutes do nct specifically allow beer, cider and liguor wholesalers
to sell product intended for retaill sale to licensed manufacturers.

It is the view of the Authority that, for purpeses of the above
referenced sections of the ARCL, the word “retailers” [§53, §5%8-a and
§62] and “retall licensee” [§58] should be read to include licensed
manufacturers who are authorized to sell alcoholic beverages at
retail. Accordingly, licensed wholesalers may sell, at wholesale,
alcoholic beverages to such manufacturers. Please note that, with
respect to wine and ligquor, all such sales must be made using the
retail price schedules pested pursuant to ABCL §101-b(3) (b).

Purchases of NYS labeled wine and/cr NYS labeled liguer by licensed

wineries and farm wineries

Unlike other provisions regarding the retail sale of alcoholic
beverages by a licensed manufacturer, the ABCL contains specific
restrictions regarding purchases by licensed wineries of NYS labeled
wine and by licensed farm wineries of NYS labeled wine and NYS
labeled liquor. Specifically, ABCL §76(11) (b} {vi} [for winerles] and
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§76-a(4) (b) (6) can be read to require that the purchases be made only
from a licensed manufacturer, either outright or on consignment.

In the view of the Authecrity, the above referenced provisions of
the ARCL do not regulire purchases cnly from the licensed
manufacturer. The provisions merely allow the licensed manufacturer,
when purchasing directly from another licensed manufacturer, to
either purchase the alcoholic beverages outright or on consignment,
which 1s otherwise prohibited under the ABCL. Wineries and farm
wineries may also purchase NYS labeled wine and NYS labeled liguor
(farm wineries only) from licensed wholesalers.

Price schedules

Please note that &zll purchases by a licensed manufacturer (for
purposes of retall sales) from a licensed wholesaler or another
manufacturer must be made using the retail price schedules posted
pursuant to ABCL §101-b(3) (b).
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STATE OF NEW YORK
LIQUOR AUTHORITY
To: All persons licensed to manufacture or sell New York

state labeled wine

Subject: Roadside Farm Market license

Chapter 355 of the Laws of 2013 amended the Alcoholic
Beverage Control Law (TABCL™) Lo create the “Reoadside Farm
Market’ license. This new license became availlable con March 2§,
2014. Since the law was signed by Governor Cuomo, the Authority
has recelved ingquiliries regarding the new license, particularly
with respect to who 1s eligible for the license and the
relationship between this license, farmers markets and farm
wineries. This Advisory is 1intended to provide guidance to the
industry with respect to the new llicense.

What 1s a Roadside Farm Market?

A Roadside Farm Market 1s a retailer whe 1s authorized to
sell New York state labeled wines.' It consists of a building or
structure, located on a farm, where New York agricultural
products are sold by the farmer to the general public.?

Is there a difference bhetween a Roadslde Farm Market and a
Farmers Market?

Yes. As discussed above, a Roadside Farm Market 1is defined
in the ABCL and 1is eligible for this new license. A "farmers
market” is defined’ and regulated by the New York State
Department of Agriculture and Markets. The ABCL gives certain
manufacturers and wholesalers privileges to cenduct tastings and
sell their alccholic beverage products “by the bottle” at
farmers markets. Those privileges cannot be used at a Readside
Farm Market.

" ABCL §3(27-a)
- ARCL §V6-T{2)
"Agriculture & Markets Law §260(1;
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What alcohclic beverages can be sold at a Roadside Farm Market?

A Roadside Farm Market can sell New York state labeled wine
for off-premises consumption (“by the bottle”). The wine must be
manufactured by a farm winery or special winery that 1is located
within twenty miles of the Rcadside Farm Market.’

How many different farm wineries or special wineries can the
licensee do business with?

There is no limit to the number of farm wineries or special
wineries that the Rcadside Farm Market can purchase from.
However, the farm winery or special winery must Dbe located
within twenty miles of the Roadside Farm Market and only wine
from two manufacturers can be offered for sale at any given
time.”>

Can tastings be conducted at a Roadside Farm Market?

No tastings can be conducted at a Roadside Farm Market.®
This includes tastings done by the licensee or a manufacturer or
wholesaler with a permit to conduct tastings.

Can a Farm Winery own or operate a Roadside Farm Market?

No. The new law expressly refers to the Roeadside TFarm
Market license as a retail license. Except when specifically
permitted by law, a farm winery (or any other manufacturer) 1is
prohibited from holding a retail license.’ The new law does not
create an exception for Recadslide Farm Markets.

Can the Roadside Farm Market Llicensee purchase wine directly
from the farm winery or special winery?

Yes. The new law contalns provisions allowing for the sale of
wine from the farm winery® or special winery® directly to the
Roadside Farm Market licensee. As a retaller, the Roadside Farm
Market licensee <Can also purchase wine from & licensed
wholesaler, provided that the wine is manufactured by a farm

T ABCL §76-11(3)
©ABCL §76-11(3)
" RBCI §76~f

T ABCI §76-a

(
(
" ABCL §101¢(1
(
" ABCL §76-c(3)
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winery or speclal winery located within twenty miles of the
Roadside Farm Market.

Can other licenses be issued for a Roadside Farm Market?

No. The Authority does not issue multiple retail licenses
for the same location.

What are the hours ¢f sale at a Roadside Farm Market?

The hours of sale are the same as those of a package or
wine store.'” The statewide hours of sale are Mondays through
Saturday 8 am until midnight and Sundays from noon until 9 pm.!!
However, most counties have adopted more restrictive hours. A
roadside farm market must comply with the hours of sale that
apply in 1ts county. A list of each county’s hours of sale is
available on the Authecrity’s website. No sales are permitted on
Christmas.

How much wine can be stored at a Roadside Farm Market?

Up to twenty cases of wine can be stored at a Roadside Farm
Market.'s The wine must be kept Ln a safe and secure location
when the market 1is closed for business. The wine must also be
kept segregated from the other products sold at the Roadside
Farm Market.

“* MBRCL §76-C(4)
©LABCL §105(14)
ABCL $76-f13)
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STATE OF NEW YORK
LIQUCR AUTHORITY

To: All licensees authorized to sell beer and cider for
off-premises consumption

Subject: CGrowlers

Over the past several vears the Authority has been
recelving inguiries regarding the sale of beer and cider for
cff-premises consumpticon 1in growlers, For purposes of this
Advisory, “growler” means any ccontainer other than the original
container 1in which the beer or cider was delivered tc the
retaller. This Advisory 1s intended tc¢ provide guidance with
respect to the use of growlers to those licensees who sell beer
and clder at retail for off-premises consumption.

Sections 105(%) and 105(11) o©of the Alcoholic Beverage
Control Law require package and wine stores to keep liquor or
wine in the original sealed containers received from the
manufacturer or wholesaler. The only exception 1s & contalner
that is opened for tastings. Given these provisiocons, ligquor and
wine scold for off-premises consumpticon must be <gold to  the
consumer 1n the original, sealed container. Neither liquor nor
wine «can be poured Iinto ancother container and sold to the
consumer.

Notably, beer and cider are not mentioned in either section
1051(5), section 105{11) or secticn 106(2){a). In the wiew of the
Authority, this means that beer and cider do not have to be sold
to consumers 1n the original container. Accordingly, licensees
selling beer or cider at retall for off-premises consumption may
pocur the beer or ¢ider from the original container into a
growler for the consumer. The growler may be cone provided or
sold by the licensee, cr one provided by the ccnsumer.

Licensees gare reminded that, while the sale of beer or
clder using growlers 1s permissible under the Alccholic Beverage
Control Law, local “open container” ordinances may restrict the
ability of the consumer to leave the licensed premises with an
unsealed growler.
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: Manufacturers and wholesalers holding multiple
licenses
Subject: Deliveries of alcoholic beverages
Section 116 of the Alccheclic Beverage Control Law (“ABCL"™)
allows licensees to transport their alcoholic beverages in
vehicles owned and operated, or hired and operated, by the
licensee. That statute requires that there be a sign on both

sides o©of the vehicle setting forth the name and address of the

licensee,
may require. By regulation,

together with such other information as the Authority
' the Ruthority requires that the sign

also include the licensee’s serial number. As an alternative to

the sign,

section 116 allows the licensee to have a copy of its |

current license certificate in the cab of the wvehicle.

The
manufacturers and wholesalers with multiple licenses asking
whether they can deliver all of the products manufactured or
sold under the wvaricus licenses 1n the same vehicle at the same
time. Given the language of the statute and the regulatiocon
referring
Autherity had taken the position that only product manufactured
or sold purswant to one license could be transported in a
licensee’s vehicle at any given time.

For example, a company holding a beer wholesale license and
a liquor wholesale license would not be able to deliver beer and
liquor together in the same vehicle to retailers. A deiivery of
beer could be made with the sign indicating the beer whclesaler
license serial number (or a copy o©f the beer wholesale license
certificate). A separate delivery of ligquor could be made in the
same vehicle, but only with a sign indicating the liquor
wholesaler
wholesale license certificate).

Authority routinely receives inguiries from

to the “license” and the “serial number, the

license serial number (or a copy of the liquor

" Section 67.1(bjcf the Rules of the Authority
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In the view of the Members of the Authority, such a reading
of the statute and regulation is not necessary and creates an
undue hardship on manufacturers and wholesalers with multiple
licenses. Accordingly, licensees with multiple licenses may
transport any and all alcoholic beverages they manufacture or
sell in the same vehicle at the same time, provided that copies
of all relevant licenses are maintained in the cab of the
vehicle,
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STATE OF NEW YORK
LIQUOR AUTHORITY
To: Manufacturers, wholesalers and importers authorized to
conduct tastings and bottle sales
Subject: Authorized agents f{or tastings and bottle sales

As part of the license privilege, pursuant to a permit
expressly set forth in the Alccholic Beverage Control Law
(“ABCL”}, or pursuant tc a Marketing Permit 1ssued under ABCL
section 99-b{1)(k), manufacturers, wholesalers and 1mporters
have the abkility to conduct tastings and bottle sales of their
products at certain events. They may conduct these events
themselves, or thorough a representative.

In two sitvations, a brewer’s tasting permit issued under
ABCL 51¢(8) or the Marketing Permit, a licensed beer wholesaler
may not serve as a representative for a brewer. In all other
situaticns a licensed manufacturer or wholesaler may serve as
the representative for another licensed manufacturer or
wholesaler, or Lhe holder of a Marketing Permit. For example, a
licensed farm winery heolding a Marketing Permit may appolnt
another licensed farm winery to serve as 1ts representative and
conduct tastings and beottle sales on 1ts Dbehalf under the
Marketing Permit.
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STATE OF NEW YORK
LIQUOR AUTHORITY
To: Farm winery licensees

Subject: Transporting New York state labeled wine belonging to
other wineries and farm wineries

Section 116 of the Alcocholic Beverage Control Law (“ABCL”)
allows licensees to deliver their products in their own vehicles
without the need of a separate trucking permit. ARCL section 76-
a{6)(d) allows a farm winery to also transport New York state
labeled wine produced by another licensed winery or farm winery
in the farm winery’s vehicle without a separate trucking permit.
However, secticn 76-z2{6) (d) limits such deliveries of wine from
other wineries and farm wineries to: on-premises retail
licensees; coff-premises retall licenses; and any other person
authorized to receive or purchase the wine.

The Authority has received inguiries as to whether farm
wineries c¢an transport New York state labeled wine produced by
other wineries and farm wineries to other wvenues, such as
farmers markets and events where the wine will be tasted or sold
by the bottle as authorized by the ABCL or a permit issued by
the Authority. In the view of the Members of the Authcority, the
language of section 746-a(6)(d) allows for the delivery of such
wine by the farm winery to any place where the wine cane be
sold. This would include farmers markets and other wvenues where
the wine can be sold at retail.
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STATE OF NEW YORK
LIQUOR AUTHORITY

To: All farm winery, micro-rectifier and micro-brewery
licensees

Subject: Surety Bonds

Sectien 112 cof the Alcoholic Beverage Control Law (“ABCL”)
provides that the Authority “may roguire” licensces with a
certain class of license to file a surety bond with the
Authority. By regulation (Part 81 of the Rules of the Authority)
the Authority imposes & requirement on certain classes of
licensees to file such a bond. The amount of the bond varies
with the class of license.

With respect to manufacturers, the regulations include a
bond requirement for: c¢lass A distillers; c¢lass B distillers
(alsc known as rectifiers); class C distillers; wineries; cider
producers; and farm wineries. In Divisional Order #808 (issued
on QOctober 9, 1996), the Authority alsc imposed a bond
requirement on class B-1 distillers (micro-rectifiers) and
micro-breweries.

Since the Authority issued Divisional Crder #808, a number
of manufacturing licenses have been added tc the ABCL. In 2003
the class 2-1, or micro-distiller, license became available.
That was feollowed in 2008 by the c¢lass D, or farm distiller,
license, 1in 2013 by the farm brewery license and in 2014 by the
farm c¢ldery license. All of these licensees are T“craft
manufacturers” 1in the respect that they are limited in the
amount of alcoholic beverages that they can produce.

Farm wineries, micro-rectifiers and micro-breweries are
alsc craft manufacturers. However, since the Authority has taken
no actien since 1996, they are the only craft manufacturers
required to file a bond. In order to treat all craft
manufacturers equally with respect to the bond requirement, the
Authority hereby exercises its discretionary power under section
112 and will no longer require farm wineries, micro-rectifiers
and micro-breweries te file a bond with the BAuthority.
Accordingly, Divisicnal Order #808 1is hereby rescinded and,
pending amendment of the Rules of the Authority, the provisions
c¢f Part 81 requiring a farm winery to file a bond shall be
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STATE OF NEW YORK
LIQUOR AUTHORITY

TO: Cff-premises ligquor (“package store”) licensees
Cff-premises wine (“wine store”) licensees
On-premises licensees providing adult entertainment
“C” beer wholesalers selling beer at retail

SUBJECT: EBT Transacticns in licensed premises

The federal Middle Class Tax Relief and Job Creation Act of
2012 regulires states to put 1in place policies and procedures to
prevent federal public assistance benefits distributed by states
from being wused 1n any electronic transaction at designated
types of businesses, including certaln establishments that sell
alcoholic beverages. New York issues its cash public assistance
to eligible «c¢itizens thrcocugh a system known as Electronic
Benefit Transfer (EBT).

EBT operates on the private sector commercial debit/credit
infrastructure that encompasses autcmated teller machines (ATMs)
and point of sale (P0OS) devices at checkout counters in retail
stores. Using EBT, public assistance recipients can withdraw all
or a partial amount of thelr cash asslstance from an ATM. They
also can use the card to debit their cash account for purchases
and cash back transactions at POS devices 1n any number of
retail cutlets that accept the EBT card.

To comply with the federal law, Governor Cuomo has signed
legislation prohibiting certain licensees from accepting an EBT
card for payment. The new legislation, which becomes effective
on May 30, 2014, applies to the following types of licensed
premises:

¢ Off-premises liguor (“package store”);
¢ Off-premises wine (“wine store”):

¢ “C” beer wheclesaler {(a beer whelesaler who 1s allowed
to sell beer at retail; and

* Chapter 58 of the laws of 2014 (Part H)
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¢ On-premises liquor, wine or beer that allows
entertaliners to appear unclothed as permitted by the
rules of the Authority,.

These licensees must ensure access to electronic cash
purchases from EBT accounts 1s disabled at their licensed
premises. A licensee that has P0OS service already has an
exlsting contract with a third party processor that routes
electronic transactions through the commercial debit and credit
networks. The licensees listed above must contact that third
party processor and reguest that the third party processor
disable or remove EBT access from the licensee’s acccunt. Once
the EBT access has been disabled, an EBRT cardholder who attempts
to use the card at cone of the terminals will recelve the same
message that any other customer with a non-participating
debit/credit card would receive, and the card simply will be
declined.

In the case c¢f a "C” beer wholesaler and an on-premises
licensee that allows entertainers fto appear unclothed as
permitted by the rules ©of the Authority, there may alsc be an
ATM on the licensed premises. Separate action is required to
ensure that EBT cardhelders are not able to withdraw meoney from
ATMs at these locations. These licensees should contact the
financial institution that 1is part of the licensee’s contract
for ATM services and request that the financial institution add
the New York EBT card’s unique Bank Identification Number (BIN),
which is 600486, into their system and flag 1t as an
unacceptable transacticon. Once the BIN has been uplcoaded into
the system, an EBT cardholder who attempts to use the card at
those ATMs will be declined.

Please note that a violation of this new law will subject
the licensee to possible disciplinary action, which may include
revocation, cancellation or suspension of the license,

A licensee who has any gquestions or needs assistance in
implementing EBT card blocking can contact Al Riocs at the New
York State Office of Temporary and Disability Assistance by
phone at: 518-473-96%6 or via e-mail at: al.rios@otda.ny.gov.

This advisory replaces and rescinds: Advisory #2014-1,
adopted by the Members of the Authority at the January 3, 2014
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Full Board meeting; and Advisory 2014-3, adopted by the Members
of the Authority at the January 28, 2014 Full Board meeting.
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